
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/121/98/JM 

In the complaint between: 

 

IBM Pensioners Action Group Complainant 

 

and  

 

IBM South Africa (Pty) Ltd First Respondent 

IBM South Africa Pension Fund Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint concerning the employer=s duty to act in good faith when 

exercising its powers in terms of the rules to veto a pension increase granted by the 

board of management of a pension fund.  The complainant seeks an order setting 

aside the veto of the employer and directing the employer and the fund to 

implement a pension increase at the full rate of increase of the official consumer 

price index (the CPI) with effect from 1 July 1998, together with interest, on the 

difference between such an increase and the increase actually paid. 

 

2. The complainant is the IBM Pension Fund Action Group an association of 

pensioners and former employees of the employer formed in March 1998 in 

response to the employer considering certain proposals to restructure the pension 

fund in which it participates.  The complainant has a constitution constituting itself 

as a voluntary association.  Committee members are elected at the annual general 

meeting of members of the fund. Member elected trustees of the fund are 

automatically ex-officio members of the complainant’s committee and have equal 
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voting rights.  Both the employer and the fund have had dealings with the 

complainant over the past 18 months from which it is evident that they both regard 

the complainant as representative of the pensioners of the fund.  Accordingly, 

despite the respondent’s submission to the contrary, I am satisfied, that the 

complainant falls within the definition of a complainant in section 1 of the Pension 

Funds Act in that it constitutes a group of members of the fund or is a person with 

interest in a complaint and hence falls within either paragraph (b) or paragraph (d) 

of the definition of a complainant. 

 

3. The first respondent is IBM South Africa (Pty) Ltd, a registered company and an 

employer as envisaged in section 30A of the Act and in the definition of a complaint 

in section 1.  The second respondent is the IBM South Africa Pension fund, a 

pension fund as defined in the Act and which is registered in terms of the Act. 

 

4. No hearing has been held in this matter.  This determination therefore is based  

exclusively on the written representations and documentary evidence submitted by 

the parties. 

 

5. The fund was established with effect from 1 February 1970 with the stated object of 

providing benefits for employees and former employees of the employer on their 

retirement through age or ill-health, and for their dependents.  The fund is a defined 

benefit fund and provides pension benefits in a percentage of the final average 

emoluments for each year of pensionable service.  The percentage awarded 

depends on age and length of service and varies between 1.5% and 2.2% of final 

average emoluments for each year pensionable service.  The fund is managed by a 

board of trustees consisting of four Acompany-appointed trustees@ and four 

Amember-elected trustees@ elected by the members of the fund in the manner 

determined by the principal officer.  The first member-elected trustees assumed 

office on 15 December 1998.  Prior to that date the fund was governed by a board 

appointed exclusively by the company. 
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6. The members of the complainant are aggrieved by the employer’s refusal to 

consent to the pension increase agreed at a meeting of the board of trustees on 25 

June 1998.  In accordance with the actuary’s recommendation, the trustees 

resolved that pensions be increased by two-thirds of the increase in the CPI, and 

furthermore, in view of the substantial surplus in the fund, that a further special 

increase should be considered to bring the pensions in line with 100% of the CPI. 

The employer refused to consent to this proposal and instead consented to an 

increase in line with two-thirds of the CPI, but refused to consent to the full CPI 

catch-up increase and delayed the implementation of the two-thirds increase until 

January 1999.  The complaint is that the employer in exercising its power to 

withhold consent has acted contrary to its implied duty of good faith. 

 

7. Rule 22 bestows power on the trustees to grant pension increases after 

consultation with the fund’s actuary and with the consent of the company.  The rule 

is at the centre of the dispute between the parties and reads as follows: 

 
ADDITIONS TO PENSIONS 

 

The trustees may grant such bonus additions to pensions as they decide, after consultation 

with the actuary and with the consent of the company. 

 

8. The parties have referred me to various extracts from the employees’ handbook in 

its original and revised form for the purposes of guiding the interpretation of the 

fund’s rules.  In the 1970 version we find the following statements of intent.  

 
To assure you of a lifetime income after retirement IBM has established a plan to provide a 

regular monthly retirement income.   

 

The company has created an irrevocable fund for the exclusive benefit of employees, which 

can never be used for any other purpose.  Payments into this fund provide the benefits 

under the pension plan.   
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This statement was revised in the October 1981 booklet to read as follows: 

 
To ensure you of a life time income after retirement IBM has established a contributory 

pension plan providing a regular monthly retirement income.  The company has established 

the IBM South African Pension Fund in terms of the Pension Funds Act.  All such funds are 

statutorily separate and are for the exclusive benefit for the employees and their 

dependents.  Payments into this fund provide the pension plan benefits. 

 

The complainant cites these extracts to support the argument that the employer is 

entitled to derive no direct benefit from the fund.  The respondents in turn have 

referred to an extract of the current employees= handbook (in previous editions, in 

similar terms), which provides as follows in relation to pension increases.  
 

No guarantee is made under the pension fund rules to adjust the pension payments to take 

account of inflation.  The only guarantee given is that the monthly pension will be paid  

according to the appropriate formula. However, increases to pensions have been made in 

the past and may continue to be made, without obligation, in the future.  

 

9. The fund’s policy in relation to pension increases is common cause between the 

parties and is spelt out in a document annexed to the complaint prepared in 

January 1999 by Sedgwick Noble & Lowndes, a firm of consultants and actuaries, 

as follows: 

 
Pension Increases and Contributions 

 

The policy of the Trustees with regard to pension increases was to grant regular increases 

at the rate of two-thirds of the increase in the Consumer Price Index, with adjustments from 

time to time that brought the pensions up to a level which approximately equated to full CPI 

increases.  The Trustees adopted a conservative policy in granting increases to pensions 

and the rationale for the above policy was that the Trustees did not want increases equal to 

the existing inflation rate to become the norm and therefore the expectation of pensioners, 

because if inflation became a serious problem in the country, the Fund may not have been 

able to afford to maintain increases equal to the full inflation rate.  At present this has not 
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been a scenario but the Trustees have maintained the policy and have recently 

recommended that the pensions again be brought up to a full CPI level.  The above policy 

on pension increases has been followed since the inception of the Fund and was not part of 

any strategy to repatriate surplus in this Pension Fund in the future. 

 

The above policy of granting increases on a regular basis below the CPI with ad-hoc CPI 

catch-ups is also a common practice within the industry.  However, to our knowledge it is not 

common to grant such increases retrospectively and to make up the shortfall in prior 

payments.  There are significant administrative problems in granting such retrospective 

increases, such as for example taxation and the tracing of dependants of pensioners who 

may have died, which makes the retrospective payment of pensions impractical. 

 

The ad-hoc adjustments to pensioners from time to time were made on an approximate 

basis and in some cases pensioners have not received a full CPI increase.  At the time the 

special increases were granted, they were not stated to be CPI catch-ups but in subsequent 

statements made by the Trustees on advice received from the administrators it was 

indicated that the increases brought the pensioners up to a full CPI level.  For some 

pensioners that was not the case and the statement that these were full CPI increases has 

been corrected by the Trustees.  The Company proposal relating to the restructure includes 

a CPI catch-up for pensioners. 

 

The Company has at no time discussed with us any deliberate strategy to keep increases to 

pensioners as low as possible so that surplus could be repatriated at some future date. The 

increases to pensions were determined in accordance with the above policy, taking into 

account the earnings on the Fund=s assets.  The earnings of the Fund have been sufficient 

to have enabled annual increases equal to full CPI to be granted.  In addition, the level of 

surplus in the Fund could have enabled the Trustees to grant increases in excess of the 

CPI.  However, the Trustees were not obliged to grant increases on a regular basis equal to 

the full CPI increase and the policy as described above has been followed on a consistent 

basis. 

 

10. The complaint cannot be examined in isolation with reference only to the fund’s 

policy on pension increases, but has to be understood within the context of a 

restructuring proposal made by the employer during the course of 1998.  As will 

become apparent later, the employer’s decision to withhold its consent to the more 
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generous pension increase was significantly influenced by the attitude taken to its 

restructuring proposal by the complainant and the board of trustees.  During the 

course of 1998 there were various discussions and correspondence between the 

complainant, the fund and the employer concerning the restructuring.  Eventually 

on 17 November 1998 the employer presented a comprehensive written proposal 

for the restructuring of all the retirement funds in which it participates.  The 

description which follows is drawn largely from this document.   

 

11. IBM South Africa provides retirement benefits through three separate fund, namely, 

the IBM South Africa Pension Fund (the Apension fund@), the IBM South Africa 

Fixed Contribution Pension Fund (the Afixed contribution fund@) and the IBM SA 

1994 Provident Fund (the Aprovident fund@).  The pension fund is a defined 

pension benefit fund where the benefits are specified in the rules and the company 

meets the costs of those benefits after members’ contributions are paid.  In March 

1994, members of the pension fund were given the option to transfer to the IBM 

Retirement Plan, which consists of the fixed contribution pension fund and the 

provident fund.  The vast majority of members elected to transfer to the IBM 

Retirement Plan during 1994 and 1995.  The pension fund is now closed to new 

employees who may only join the IBM Retirement Plan.  As a result of this, the 

pension fund currently has 70 active members and 463 pensioners and deferred 

pensioners.  In other words, it is largely a pensioner fund. 

 

12. According to the restructuring proposal, at 31 October 1997 the market value of the 

assets of the second respondent was R384 million and the liabilities in respect of 

the members was R222 million, leaving a market value surplus of R162 million.  

The pension fund was therefore 173% funded at 31 December 1997.  Subsequent 

developments caused the market value of the surplus to fluctuate significantly 

between June 1998 and June 1999.  Figures supplied by the complainant state the 

market value surplus to be R180 million in June 1998, R99 million in October 1998, 

R138 million in December 1998, R182 million in March 1999 and R198 million in 
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June 1999.  These figures indicate that while the fund was affected by the stock 

market decline in August 1998, the fund began to recover in December 1998.  The 

complainant relies on these figures to argue that there has always been sufficient 

surplus in the fund to provide for a 100% CPI increase, which in rand terms would 

have amounted to approximately R15 million in actuarial liability.  They also point 

out that the fund consented to past increases when surpluses and funding levels 

were at a much lower level.   

 

13. The existence of the healthy surplus is what largely inspired the employer to make 

the restructuring proposal.  A reading of the proposal reveals that it was principally 

motivated by its desire to distribute the benefits of the surplus to all stakeholders 

and by the requirements of certain accounting standards in the United States of 

America to disclose the surplus and to account for it in the IBM consolidated 

corporate accounts.  In its view, the large surplus in the pension fund arose mainly 

as a result of the amounts backing the liabilities transferred in 1994 being less than 

a full proportionate share of the assets of the fund at the date of transfer and further 

because the investment returns exceeded those required to meet the increases in 

the value of the liabilities. The retention of the large surplus in the closed defined 

benefit fund, in the view of the employer, is not in the best interests of the 

stakeholders.  Therefore, the objectives of the proposed restructure are stated to 

be as follows: 

 

$ to achieve a more simplified employee benefit structure 

$ to reduce the administration costs 

$ to utilise the surplus in the provident fund and the pension fund ultimately to 

the benefit of the following stakeholders: 

 

S members of the pension fund 

S current and future pensioners of the pension fund  

S deferred pensioners of the pension fund 
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S members of the provident fund 

S IBM South Africa 

 

14. The restructure document proposed as follows: 

 

$ the defined benefit fund, the provident fund and the fixed contribution 

pension fund be merged; 

 

$ the surplus assets of the fund be allocated to all stakeholders on an 80:20 

split between the employer and the members; 

 

$ pensions be increased by 20% (this figure included a two-thirds of CPI 

increase, a special CPI adjustment and a special surplus allocation); 

 

$ the deferred pensions be increased by 6%; 

 

$ active members pensionable service be increased by 6%; 

 

$ members of the provident fund credits be increased by transfers out of the 

members’ reserve account of that fund in an amount of R25 million on a 

basis to be agreed with the trustees; 

 

$ the balance of the surplus assets of the defined benefit fund be moved to an 

employer reserve account in the merged fund. 

 

15. The restructuring proposal was presented to a joint meeting of some of the fund’s 

appointed trustees and some of the committee members of the complainant in mid-

November 1998 - prior to the election of member-elected trustees.  The proposed 

pension increase was in the amount of 20% being made up as follows: 
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- two-thirds CPI increase - June 1998 (6.3%), 

- CPI catch-up - June 1998 (10.3%), and   

- surplus allocation (3.4%). 

 

The trustees and the committee members of the complainant with some justification 

rejected the restructuring proposal as being unreasonable and inequitable because 

it would allocate a significant portion of the surplus to an employer reserve account 

under the exclusive control of the employer.  Furthermore, with reference to 

previous pension increases, it was felt that the increases were ungenerous.   

 

16. The attitude of the trustees and the complainant was vindicated in a letter 

addressed to the fund by the attorneys of the fund on 8 December 1998.  The body 

of the letter reads: 

 
I refer to our various discussions in the above connection and have to confirm my advice. 

 

If the trustees were to approve the proposal at this stage, they would in my opinion be acting 

contrary to their fiduciary duties, for the following reasons: 

 

1. they know that the proposal is rejected by the Pensioner Action Group and 

numerous individual members; 

 

2. an independent actuary who was appointed to advise on the proposal has 

recommended that it should be rejected; 

 

3. the trustees do not have sufficient information at their disposal to enable them to 

properly assess the proposal and they do not in particular have the benefit of a 

detailed analysis as contemplated by the independent actuary; 

 

4. the Pensioner Action Group has repeatedly adopted the stance that no proposal 

should be entertained prior to member representatives being appointed to the board 

of trustees; 
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5. judged by current market standards the proposal is on the face of it not reasonable 

or equitable and does not accord full recognition to the rights and reasonable 

benefit expectations of members. 

 

The proposal will in any event lapse, because it is conditional, inter alia, upon approval by 

the Pensioner Action Group.  I confirm having been advised by you that the Pensioner 

Action Group will not approve the proposal. 

 

17. At the meeting of the trustees of the fund on 9 December 1998, the trustees 

declined to accept the employer’s proposal and recommended the extension of the 

closing date for further discussion of the proposal and that the employer agree to a 

two-third of CPI increase and the full CPI catch-up in the meantime.  The employer 

agreed to extend the closing date of the restructuring proposal to 28 February 

1999, but was only prepared to give its consent to the two-thirds of CPI increase, to 

be implemented in January 1999 (instead of June 1998), and informed the fund that 

the recommended special increase would be considered as part of its restructuring 

proposals. 

 

18. An updated proposal was considered at a meeting of the newly elected trustees on 

4 March 1999.  The proposal was more generous than the original proposal in that 

it provided for increases in addition to the two-third CPI increase implemented in 

January 1999.  An increase of 23.1% was proposed made up as follows: 

 

- a CPI catch-up (10.3%); 

- special increase for 1986 and 1989 retirees (1.1%); and 

- allocation of surplus (11.7%). 

 

Although the proposal was more generous than the earlier one, some of the 

trustees still had serious reservations about it.   

 

19. Further concerns arose in relation to the actuary’s calculation of the actuarial value 
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of the assets.  The actuarial valuation presented in July 1999 reflected a discount to 

market value of approximately 5% as compared to a 23.6% discount on the 

previous statutory valuation.  Insofar as the restructuring proposal will involve a 

transfer of business or the amalgamation of business as contemplated in section 14 

of the Pension Funds Act, the complainant believes the scheme is neither 

reasonable nor equitable, will not accord full recognition to the rights and 

reasonable benefit expectations of the persons concerned and would result in the 

fund being placed in an unsound financial position.  Accordingly the Registrar will 

not be able to  issue a section 14 certificate sanctioning the scheme. These 

considerations and others resulted in the parties not reaching an agreement on the 

restructuring proposal.    

 

20. Hence, the principal contention of the complainant is that it was improper and 

contrary to the duty of good faith for the employer to withhold its consent to the 

pension increase pending agreement to an unreasonable restructuring proposal.  

Essentially, it is submitted that the employer has not acted in good faith because it 

used its considerable power, withholding and delaying its consent to pension 

increases, to coerce the members of the fund to accept an unreasonable proposal.  

 

21. The employer contests this rendition and argues that it was legitimate for the 

recommended special increase to be considered and rejected within the context of 

its restructuring proposals.  The proposed restructuring contained an offer of a 

benefit to which the members were not otherwise entitled and which they were free 

to accept or not.  Moreover, before reaching a decision on the special increase  the 

employer maintains it gave careful consideration to all relevant factors, including 

the restructuring proposals and was within its rights to decline the recommended 

special increase.   

 

22. Before examining the considerations upon which the employer’s decision was 

based, I need to deal with a preliminary jurisdictional point raised by the employer.  
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23. According to the employer the complaint that it has withheld its consent improperly 

is not a complaint which falls within a definition of a complaint as defined in the 

Pension Funds Act.  A complaint is defined in the Act as: 

 
Acomplaint@ means a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and allegingC 

 

(a) that a decision of the fund or any person purportedly taken in terms of the rules was 

in excess of the powers of that fund or person, or an improper exercise of its 

powers; 

(b) that the complainant has sustained or may sustain prejudice in consequence of the 

maladministration of the fund by the fund or any person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund or any 

person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its duties in terms of the 

rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant. 
 

24. The complainant has formulated its complaint along the lines that the conduct 

complained of falls within the ambit of paragraph (a) and paragraph (d) of the 

definition of complaint.  It is alleged that the employer has improperly exercised its 

powers and/or has not fulfilled its duties in terms of the rules of the fund.  The 

submission is that the dispute does not fall within these paragraphs since the rules 

of the fund are not binding upon the employer by virtue of the provisions of section 

13 of the Act.  Section 13 reads: 

 
Binding force of rules. 

 

Subject to the provisions of this Act, the rules of a registered fund shall be binding on the 

fund and the members, shareholders and officers thereof, and on any person who claims 

under the rules or whose claim is derived from a person so claiming. 
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In addition, it is submitted that rule 22 does not grant a power to the employer or 

impose any duty upon it.  Rather, the requirement of consent in rule 22 merely 

constitutes a limit on the power of the trustees of the fund.  On this basis it is 

argued that there has been no decision of the employer in terms of the rules nor  

has there been any breach of duty resting upon the employer in terms of the rules. 

 

25. I cannot accept this argument. While it is correct that section 13 does not statutorily 

bind the employer to the rules of the fund, (a remarkable lapse in the legislation), 

the employer is a party to the founding and establishment of the fund and 

participates in it as a participating employer.  Hence, it is a party to the contractual 

arrangements between the fund and its members.  Rule 22 gives it a contractual 

power, right or capacity to exercise a veto.  The word Apowers@ in paragraph (a) 

of the definition of a complaint means nothing more than Aauthority@ - see Leech v 

Secretary for Justice, Transkian Government 1965 (3) 1 (ECD) @ 8 A.  In short, the 

employer is possessed of a contractually derived power, capacity, authority or right 

to veto a recommended pension increase in terms of the rules of the fund.   

 

26. Furthermore, insofar as the employer’s exercise of power has been contested as 

being contrary to the principles of good faith, it is at least arguable that a dispute of 

fact and law has arisen in relation to the fund between the complainant and the 

employer and therefore that the complaint falls within paragraph (c) of the 

definition.   

 

27. Accepting that the employer has a power to veto a pension increase derived either 

from the rules or other contractual arrangements between the parties, that power 

must be exercised in accordance with the principle of good faith.  In Tek 

Corporation & Others v Lorentz 1999 (4) SA 884 (SCA) @ 894 B-E, Marais JA, 

affirmed the doctrine in the following terms: 
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The pension fund, the powers and duties of its trustees, and the rights and obligations of its 

members and the employer are governed by the rules of the fund, relevant legislation and 

the common law.  The fund is a legal persona and owns its assets in the fullest sense of the 

word Aowns@.  (Section 5(1)(a) and (b) of the Pension Funds Act 24 of 1956.)  The object of 

the fund is Ato provide retirement and other benefits for employees and former employees of 

the employers in the event of their death@.  (Rule 1.3) The trustees of the fund owe a 

fiduciary duty to the fund and to its members and other beneficiaries.  (Section 2(a) and (b) 

of the Financial Institutions (Investment of Funds) Act 39 of 1984 and rule 18.1.4) The 

employer is not similarly burdened but owes at least a duty of good faith to the fund and its 

members and beneficiaries.  (Compare Imperial Group Pension Trust Ltd and Others v 

Imperial Tobacco Ltd and Others [1991] 2 all ER 597 (Ch) at 604g - 606j.) 

 

28. The learned judge, other than making a reference to English law, offers little 

guidance on the source, content or operation of the employer’s duty of good faith in 

the pensions law context.  Equitable doctrine underlying the Roman-Dutch law of 

contract applies the principle of good faith to the operation of all contracts (see the 

comprehensive analysis in the minority judgement of Olivier JA in Eerste Nasionale 

Bank van Suidelike Afrika Bpk v Saayman NO. [1997] 3 All SA 391 (SCA)).  Since 

1996 the principle has derived added force in the employment context from the 

constitutional right to fair labour practices which operates horizontally in the private 

sphere both directly and indirectly by virtue of sections 8(2) and 39(2) of the 

Constitution. 

 

29. Hence, I am satisfied that I have jurisdiction to determine whether the employer in 

exercising its power under rule 22 acted in accordance with the principle of good 

faith.  The difficulty is to determine the exact scope of the duty.  Given Marais JA’s 

reliance on English law, it will be useful to have regard to the doctrine as it has 

developed in the United Kingdom.  The leading case on the matter is Imperial 

Group Pension Trust Limited v Imperial Tobacco Limited [1991] 2 All ER 597 (Ch), 

in which the Vice-Chancellor decided that all the powers of an employer under a 

pension scheme were subject to an implied duty of good faith. The content of the 

duty is spelt out at page 606 of the judgement where the judge states: 
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It must be open to the company to look after its own interests, financially and otherwise, in 

the future of operations of the scheme in deciding whether or not to give its consent.  

However, in my judgment the obligation of good faith does require that the company should 

exercise its rights (a) with a view to the efficient running of the scheme established by the 

fund and (b) not for the collateral purpose of forcing the members to give up their accrued 

rights in the existing fund subject to the scheme.  In every contract of employment there  is 

an implied term - Athat the employers will not, without reasonable and just cause, conduct 

themselves in a manner calculated or likely to destroy or seriously damage the relationship 

of confidence and trust between employer and employee@.  I will call this implied term Athe 

implied obligation of good faith@.  In my judgement, that obligation of an employer applies as 

much to the exercise of its rights and powers under a pension scheme as they do to other 

rights and powers of an employer...  The duty of good faith requires the employer to 

preserve its employee=s rights in the pension fund, not to destroy them... 

 

30. From a reading of the Imperial Group Pension Trust Limited judgement as a whole, 

the duty of good faith in the pension law context in the United Kingdom includes the 

following essentially procedural requirements: 

 

30.1 the employer must not without reasonable and proper cause conduct itself in 

a manner calculated or likely to destroy or seriously damage the relationship 

of confidence and trust between the employer and employees. 

 

30.2 the employer must not exercise a veto capriciously; 

 

30.3 the employer must exercise its rights for the efficient running of the scheme; 

 

30.4 the employer must not exercise its rights for the purpose of forcing the 

members to give up their accrued rights; 

 

30.5 the duty to act in good faith does not equate to the duty to act reasonably; 
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30.6 the duty is not a fiduciary duty, and in deciding whether or not to give its 

consent the employer is free to look after its own interests, financial or 

otherwise, in the future operation of the fund. 

 

30.7 the employer may not announce a blanket policy of refusing to consider 

benefit increases - it should be willing to review its decision in changed 

circumstances. 

 

30.8 the employer may not use the power to wind-up, make transfers, veto 

amendments or discontinue contributions in a manner which forces the 

sacrifice of existing rights. 

 

31. The judge in Imperial seems basically to delineate the duty of good faith to a 

procedural duty.  The duty imports a requirement of dialectical reasonableness 

rather than substantive reasonableness.  At page 605f the judge states: 

 
What is Areasonable@ from the point of view of the company may be unreasonable viewed 

through the eyes of the pensioners.  Which viewpoint would the court have to adopt in 

testing reasonableness?  Would the court have to seek to balance the reasonableness of 

both viewpoints?  In the context of a pension scheme, a test of unreasonable withholding of 

consent would be unworkable.   

 

32. Later in the judgement at 606j the judge enlarges upon the point as follows: 

 
First, in my judgement the relevant question is not whether the company is acting 

reasonably.  As I have said, where the interest of the company and the members are in 

direct conflict, it is impossible to say for example, that the company is acting in breach of its 

obligations just because it would be reasonable to rely on the existing surplus as a basis for 

consenting to an increase in the pension benefits beyond the guaranteed 5% minimum.  It 

must be open to the company to look after its own interest, financially and otherwise, in the 

future operation of the scheme in deciding whether or not to give its consent. 
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33. The learned judge then goes on to set out the procedural requirements of good 

faith, mentioned above. 

  

34. In other words, in determining whether there has been compliance with good faith 

the focus is on the decision making process rather than the substantive conclusion 

of the decisional process.  Baxter in Administrative Law at 487 describes the 

distinction usefully as follows: 

 
Dialectical reasonableness has just been described as relating to the decision making 

process; it reflects an appeal to reasons which are recognised to be legitimate or relevant, 

even if they are not accepted as finally dictating the decision.  Substantive reasonableness 

refers to the conclusion of the decisional process; the conclusion is reasonable in the 

substantive sense when it is a conclusion that other others will accept as one which, given 

all the (dialectically reasonable) arguments which have invoked for and against it, may 

legitimately be drawn.  This implies a mutual acceptance of the weight to be attached to 

each argument and the kind of inference to be drawn from it.  

 

35. Limiting the duty to act in good faith to a form of procedural or dialectical 

reasonableness is consistent with the approach taken in collective bargaining law to 

the duty to bargain in good faith which existed in our law prior to the amendment of 

the Labour Relations Act in 1995.  The behaviour normally stigmatised as bad faith 

conduct  was: unreasonable preconditions to bargaining, premature unilateral 

action, illegitimate pressure tactics, sham bargaining, inadequate substantiation of 

proposals, the failure to disclose information, dilatory tactics, bypassing a 

recognised union or representative, and unilaterally implementing an unnegotiated 

proposal.  Although there are controversial decisions to the contrary, the general 

consensus among labour lawyers was that the duty of good faith did not require the 

parties’ proposals or demands to be substantively reasonable. 

 

36. An important aspect of the duty, as expressed in Imperial, is that the power of the 

employer should not be used for the purpose of forcing members to give up their 
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accrued existing rights. In British Coal v British Coal Superannuation Scheme 

[1995] 1 All ER 912 (Ch) the court seemed willing to extend the duty of good faith 

beyond protecting existing rights and held that the power of amendment had to be 

exercised with full and proper regard to the legitimate expectations of the members 

and pensioners.  The judge held: 

 
AThe employer, if it has the power of an amendment (that is to reduce or suspend 

contributions for a period) is entitled to exercise it in any way which will further the interests 

of the pension scheme to ensure that the legitimate expectations of the members and 

pensioners are met without, so far as possible, imposing any undue burden on the employer 

or building up an unnecessary large surplus.  The employer himself has an interest in 

maintaining a pension fund which is satisfactory to existing and attractive to future 

employees, and he has an interest in ensuring that it is effectively managed, for example in 

seeing that the powers of investment are complied within proper limits, if necessary by 

amendment, and that they are properly exercised.  If the assets of the scheme are so large 

that all legitimate expectations of the members and pensioners can be met without 

continued contribution by him at the rate originally provided, he can by amendment reduce 

or suspend contributions for a period.  What he cannot do is set limits to the benefits 

provided for members for a collateral purpose without regard to their legitimate expectations. 

 (@ 925 e-h) 

 

37. In Tek, Marais JA held that it would be contrary to the principles of good faith to 

insist on the maintenance of a surplus exclusively for a contribution holiday at the 

expense of a pension increase. At page 897F of the reported judgement he 

concludes: 

 
It is another matter whether the employer is entitled to insist upon the trustees preserving a 

surplus even if only to allow it to take or prolong a contribution holiday.  Rule11.1 empowers 

the trustees >to review the level of pensions being paid from the fund and [they] may direct 

that pensions be increased=.  It provides that the amount of the increase shall be determined 

by the trustees >in consultation with the... employer and the actuary=.  It is far from clear to 

me that the imposition of the obligation to consult with the employer as to the amount of any 

increase is tantamount to conferring upon the employer a power of veto which would enable 

it to prevent the trustees from directing that any increase at all be given.  It may be, I 
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express no option on it, that the employer may legitimately require the trustees not to 

exhaust a surplus to such an extent that an easily foreseeable deficit will arise in future 

which will render the employer liable to contribute to the fund.  But that is a far cry from 

accepting that the employer can dictate to the trustees that a substantial surplus be kept 

intact purely to insure it against any potential future liability to contribute to the fund.  

Insistence on that being done in the face of a financially rational and well-motivated 

recommendation from the trustees that, for example, pensions being paid be increased, in 

circumstances in which that would have the effect of triggering the employer=s liability to 

contribute, would not be consistent with the good faith which the employer is required to 

show towards its employers. 

 

38. Such a finding holds that an unreasonable refusal to grant an increase purely to 

insure the employer against future contributions would be contrary to good faith. 

However, the application of the duty of good faith depends very much on the 

circumstances and in the Tek case the power to increase pensions in terms of the 

rules had to be exercised by the trustees Ain consultation with the employer and 

the actuary@.  As the judge explains, a power expressed in these terms is not a 

power of veto. In the present instance rule 22 is formulated differently and explicitly 

reserves a greater power to the employer by requiring consultation with the actuary 

and Athe consent of the company@.  Nevertheless, the dictum of Marais JA 

supports the proposition that good faith requires a power of veto and other 

contractual rights to be exercised for proper purposes, being those for which they 

were originally intended - see Rand Bank Limited v Rubenstein 1981 (2) SA 207 

(W). 

 

39. Relying on the principle of good faith the complainant submits (with reference to the 

objects of the fund described in various documents) that the refusal by the 

employer to consent to the full pension increase proposed by the board of trustees 

was an improper exercise of its powers because it failed to exercise the power in 

rule 22 for the purposes for which it was granted, namely to ensure that the fund 

remained financially sound, that the employer was not exposed to excessive risk, 
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and to apply the assets of the fund for the benefit of members.  It further claims that 

the employer breached its duty of good faith by taking into account an irrelevant 

consideration, namely the refusal by the complainant to consent to the restructure 

proposed by the employer.   

 

40. In short, the complainant stigmatizes the employer’s use of its power of veto to 

compel agreement to its unreasonable proposal as an exercise of power for an 

improper purpose.  It also submits that proper weight should have been given to the 

substantial surplus in the fund, the fact that the employer has been on a 

contribution holiday since February 1996, the affordability of the increase, the past 

history of increases to pensions, the increase in the CPI and the fact that increases 

granted by similar funds in the market have been much greater than those granted 

to the pensioners in this instance. 

 

41. In order to succeed, these arguments would appear to require the assistance of two 

basic premises, neither of which to my mind is sustainable.  The first is that the 

power of consent in rule 22 is restricted in its purpose to not exposing the employer 

and the fund to excessive financial risk, and that the assets are to be used for the 

members’ sole advantage. The second proposition is that an employer may only 

exercise its power to veto benefit improvements if the members’ legitimate 

expectations, reflecting a reasonable return on their investment, have been met. 

 

42. I disagree (regardless of what might be said in various extraneous texts and the 

opinion of the actuary) that the sole reason for the consent clause in rule 22 is to 

protect the employer and fund from excessive financial risk.  That may indeed be its 

main purpose, but I can see no reason why the employer cannot rely on it in good 

faith to Alook after its own interests, financial or otherwise, in the future operations 

of the scheme@ - (Imperial Group Pension Trust Limited v Imperial Tobacco 

Limited @ 606). In truth, the employer is seeking to get the best deal for itself and 

its employees in the other funds in the distribution of the surplus, and is holding out 
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on its position by refusing to pay a special increase beyond the normal practice.  In 

the process it may reveal that it falls low on the spectrum of generous employers, 

but that alone cannot be sufficient justification for judicial intervention.  The 

employer is not refusing to pay any increase, nor is it consenting to significantly 

less than the customary increase.  It is refusing a Aspecial@ increase. 

 

43. Normally the duty of good faith has been applied in contract law as a defence to 

prevent a contracting party from enforcing contractual rights which are considered 

unconscionable or inequitable.  Here the complainant is seeking relief compelling 

the employer to exercise a power to grant pension rights in excess of its contractual 

obligations.  Before granting such relief I shall require a clearer constitutional or 

statutory basis for assuming an equitable jurisdiction of this kind.  Nor can it be said 

with any conviction that the employer is seeking to enforce its rights in a way 

amounting Ato unconscionable conduct or great inequity@ - (Rand Bank Ltd v 

Rubenstein @ 215 D-E).  Reliance upon the power of veto to bring about a 

restructuring on favourable terms, though a purpose probably not directly within the 

contemplation of all the parties at the time of contracting, can reasonably be 

imputed as falling within the terms of the rule. 

 

44. It is true that the fund could easily afford increases in excess of the CPI.  In his 

report the actuary states that the earnings of the fund alone have been sufficient to 

enable annual increases of full CPI to be granted.  In addition, it goes without 

saying, the level of the surplus is extremely favourable and could accommodate  

such increases.  The payment of 66% of CPI in these circumstances can justifiably 

be labelled as unreasonable.  By the same token, the complainants assert that their 

reasonable benefit expectations include bonus increases of up to 100% of the CPI 

or even higher depending on the financial condition of the fund.  However, to my 

mind no right or expectation to a reasonable increase exists.   

 

45. First of all, it should be remembered that the pensioners are entitled to defined 
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benefits as defined in the rules, and rule 22 makes it clear that pension increases 

are discretionary.  Various written communications to the pensioners state that 

there is no guarantee that pension payments will be adjusted to take into account 

inflation.  Moreover, there is no statutory right entitling the pensioners to have 

recognition accorded to their reasonable benefit expectations other than in a 

transfer or winding-up situation (see sections 14, 28 and 29 of the Act.)  Various 

proposals are still being mooted and at this stage we are not dealing with a transfer 

or a liquidation. The fund is in an ongoing situation.  In the absence of a statutory 

right, the reasonable benefit expectations of the pensioners can only be determined 

with reference to preceding practice.  The past history of increases to pensions has 

been to award two-thirds of the CPI and from time to time to award special 

increases to catch up the full 100% of the CPI.  From the negotiations underway, 

there is nothing to suggest that these expectations will not ultimately be met in the 

near future.  There is also no statutory, common law or contractual right to a 

reasonable pension increase in an ongoing fund.  And to the extent that the rules 

grant any rights related to increases these are limited to the right to be properly 

considered for an increase. 

 

46. As for the claim that the pension increases fall below the average in the market, 

this is contested by the respondent and perhaps to a marginal extent is off-set by 

the generous accrual rate of 2.2% of salary applicable to some members, which in 

my experience is higher than the mean.  Various comparative graphs have been 

submitted to illustrate the position of the pension increases in relation to the market 

average.  However, they are disputed and it is difficult to determine this issue 

conclusively on the papers.  Be that as it may, there can hardly be an obligation on 

the fund and the employer (and a concomitant right for members) to adjust pension 

increases to above the market average, simply because the fund is in possession 

of a substantial surplus, especially during the course of restructuring negotiations 

when the intention is clearly to increase pensions further as part of the exercise. 

The employer has not absolutely refused to adjust the pension increases upwards, 
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it has simply postponed doing so until such time as an agreement is reached on the 

restructuring proposals.  There is no blanket refusal. 

 

47. In short, the complainant’s contention that its members have a right or a reasonable 

benefit expectation to be granted bonus increases, related to the performance of 

the assets and the valuation of the fund’s financial status, amounts to a submission 

that the duty to act in good faith includes a requirement of substantive 

reasonableness - a proposition expressly rejected in Imperial.  And although the 

complaint is packaged as a claim for a proper exercise of discretion in relation to a 

pension increase, it is in fact seeking a distribution of the surplus midway during the 

course of a collective bargaining exercise on the topic.  Before granting relief of this 

nature I would need the powers of an interest arbitrator to set salary levels (in this 

case pension levels).  Chapter VA of the Pension Funds Act and the provisions 

establishing my jurisdiction appear to restrict my powers in most instances to the 

ajudication of rights disputes. 

 

48. To restate the point. The decisive argument, obviously preferred by the employer, 

is that benefit increases are determined by the rules.  Neither the rules nor the 

statute require recognition of reasonable benefit expectations in an ongoing 

situation.  The practice of the fund and employer has been consciously not to 

create expectations of any inflation adjusted benefit increases.  While the CPI is a 

relevant factor to be considered by the trustees and employer, that in itself does not 

oblige them to grant such an increase.  The pensioner’s existing rights include their 

pension benefits and a right to be considered for increases in accordance with the 

provisions of rule 22.  The benefit expectations are limited by the rule booklet and 

by a practice which has limited increases to two-thirds of CPI with a 100% special 

increase to catch up from time to time. In considering an appropriate increase, in 

the present circumstances, the employer maintains that it indeed had regard to the 

size of the surplus, as well as its contribution obligation in rule 19(1) which requires 

it to contribute the balance of cost to ensure the provision of all benefits. It also 
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considered the past history of increases to pensions, the increase in the CPI, and 

the Sanlam survey of comparison between funds. 

 

49. The most important consideration taken into account by the employer was the fact 

that the special increase was recommended at the time when the employer was in 

the process of formulating the restructuring proposals. These proposals, as outlined 

earlier, provide for a pension increase in excess of the special increase proposed 

by trustees.  Accordingly, in its opinion, it was preferable for consent to the special 

increase to be held in abeyance pending consideration of the restructuring proposal 

by all parties.  Any special increase would be considered as an integral part of the 

proposed restructure, especially having regard to the uncertain state of the law in 

relation to the repatriation of pension fund surpluses.   

50. Another relevant factor taken into account was the fact that when the trustees 

recommended the 100% CPI increase the stock market was close to its peak. At 

the time the employer refused consent, the fund’s investments had fallen 

substantially in value as a consequence of the stockmarket crash.  They have  

subsequently recovered. 

 

51. In the light of the aforegoing, I am satisfied that the employer has not exercised its 

veto capriciously or contrary to the principles of good faith.  Throughout the 

negotiations, the employer laid bare its objectives. It recognised the complainant as 

representative and dealt with it honestly and openly.  It may very well have taken a 

hard bargaining position.  However, subsequent to the initial rejection of the 

proposed restructuring, it adjusted its position, reviewed its decision and made 

certain concessions.  Moreover, the increase which was ultimately effected in 

January 1999, though ungenerous, was in line with past practice.  The 

complainant’s representations were taken into account and the employer did not 

force any member to sacrifice any of their existing rights.  Nor has it adopted a 

blanket policy of refusing to consider any benefit increases. 
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52. Furthermore, it cannot be said that the employer’s purpose was to keep the surplus 

intact for its exclusive use as a contribution holiday.  Undoubtedly, it seeks an 

advantage for itself, but also for the active members of the other schemes, 

including the other members who transferred out of the pension fund in 1994 with 

low actuarial reserve values.   

 

53. The members have no right to share in the surplus at this stage.  That right may 

materialise in a transfer or liquidation situation in the near future. The fact that the 

restructuring proposal may be unreasonable and inequitable will be an issue for 

consideration by the Registrar under section 14.  The current proposal is possibly 

only an opening position for the purpose of negotiations.   

 

54. The truth of the matter is that we are dealing with a common situation, alluded to in 

Tek, where Athere is a dearth of appropriate provisions in the rules@ to unlock the 

benefits of the surplus.  A state of affairs described in the following terms: 

 
The present situation is probably satisfactory to nobody.  The employer cannot benefit from 

the surplus in the pension fund save in the limited sense which I have explained earlier 

(prolongation of the contribution holiday in the pension fund).  The employees who have 

transferred to the provident fund have no existing access to the surplus in the pension fund. 

 The only persons who might benefit from its existence during the life of the pension fund are 

those already on pension (or their dependants).  Their benefits could conceivably be 

increased under rule 11.1.  A return to the drawing board appears to be the only way in 

which the unsatisfactory aspects of the situation can be resolved. (902B) 

 

Earlier in his judgement the learned judge reasoned that because the existing rules 

of the fund did not cover the situation, a mutually satisfactory solution should have 

been negotiated and the rules amended accordingly.  This, he said, would require 

consensus to be reached between the employer, trustees and employees.  Failing 

consensus, there would be a stalemate and Athe surplus would have to remain 

where it was - in the pension fund@.  (902A) 
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55. As explained, the employer is not using its power to get the members to give up 

any existing rights or legitimate expectations.  We are dealing with a situation 

where the employer is exercising its power in an attempt to advance its own 

interests by attempting to obtain greater rights for itself without the members being 

required to give up their rights.  The duty to act in good faith is not a fiduciary duty.  

It does not require the employer to protect and advance the interests (as opposed 

to the rights) of the members.  The employer is prepared to exercise its power to 

grant the members additional rights in exchange for additional rights for itself and 

its other employees.  It is taking a strong bargaining position to advance its own  

interests in that regard.  It has honestly laid bare its intentions.  A conclusion along 

these lines is not a finding that the employer can lay claim to the surplus which has 

arisen.  It is a finding that the employer has used its powers in terms of the rules 

legitimately and in accordance with the duty to act in good faith.   

 

56. Just as the employer has no right to the surplus, nor do the members.  The 

members’ rights are determined by the rules of the fund and the rules provide the 

employer with a power to advance its interests to obtain rights which it currently 

does not have.  In so doing, it has not sought to take any rights away from the 

members but has sought to bring about a trade-off whereby all interested 

stakeholders will obtain additional rights.  Again, it must be emphasised, on the 

available evidence the employer is not insisting that the trustees maintain the 

surplus intact in order to give it the benefit of an unjustifiable contribution holiday.  

Such a tactic, according to Marais JA in Tek, could indeed be contrary to the duty 

of good faith.  What the employer is doing here is adopting an acceptable 

bargaining stance as part of its strategy to unlock the surplus for distribution among 

all stakeholders. 

 

57. Accordingly, I am unpersuaded that the employer was in breach of its duty of good 

faith to the members by refusing to consent to an increase effective from June 1998 



 
 

Page 27 

including a 100% CPI catch-up.  

 

58. For that reason the complaint is dismissed. 

 

Dated at CAPE TOWN this 25th day of November 1999. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 

 


